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Grant T. Sugi hara (Sugi hara) appeals the August 31,
2001 judgment of the fam |y court of the first circuit, the
Honorabl e Steven S. Alm judge presiding, that convicted him of
the offense of violation of an order for protection. Hawaili
Revi sed Statutes (HRS) 88 586-5.5 (Supp. 2000) & 586-11 ( Supp.
2002).' The State had alleged that on May 3, 2001, Sugi hara

! Hawai i Revised Statutes (HRS § 586-5.5 (Supp. 2000) provided, in
pertinent part: “If after hearing all relevant evidence, the court finds that
the respondent has failed to show cause why the [tenporary restraining order
entered upon the filing of a petition for an order for protection pursuant to
HRS § 586-3 (1993 & Supp. 2002)] should not be continued and that a protective
order is necessary to prevent domestic abuse or a recurrence of abuse, the
court nay order that a protective order be issued for such further period as
the court deens appropriate, not to exceed three years fromthe date the
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viol ated an order for the protection of his ex-wife, by show ng
up unexpectedly at the townhouse where she and two of their m nor
children reside.?

Rel yi ng upon the Hawai ‘i Suprene Court’s opinion in

State v. Aganon, 97 Hawai ‘i 299, 36 P.3d 1269 (2001), Sugi hara

argues, for the first tinme on appeal, that the famly court’s
jury instruction on the of fense was erroneous and invites us, by
way of purported prejudice, to notice plain error. W decline,
and affirm
I. Background.
The fam |y court instructed the jury on the offense of

violation of an order for protection, as foll ows:

In Count Il of the Conplaint,3® Defendant GRANT T. SUG HARA i s
charged with the offense of Violation of An Order for Protection

A person commits the offense of Violation of An Order for
Protection if he intentionally or know ngly engages in conduct which is
prohibited by an Order for Protection issued by a Judge of the Fanmily
Court, and the Defendant was present at the hearing in which the O der
for Protection was issued or was personally served, and the Order for
Protection was in effect at the tine of the prohibited conduct.

protective order is granted.” HRS 8§ 586-11 (Supp. 2002) provides, in relevant
part: “Wienever an order for protection is granted pursuant to this chapter,
a respondent or person to be restrained who knowi ngly or intentionally
violates the order for protection is guilty of a m sdeneanor.”

2 The January 13, 2000 order for protection prohibited Defendant -
Appel lant Grant T. Sugi hara (Sugi hara) from inter alia, contacting his ex-
wife and the two of their minor children (except for visitation) living with
her, and com ng or passing wthin one hundred yards of his ex-wife’'s
resi dence.

3 Count | of the May 7, 2001 conpl aint charged Sugi hara with the
of fense of abuse of family and househol d nenbers. HRS § 709-906 (Supp. 2001).
The State had alleged that Sugihara, while at his ex-wi fe's residence, threw
an object that hit her in the right thunb. The jury found Sugi hara not guilty
of this charge.
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There are four material elenents of the offense of Violation of An
Order for Protection, each of which the prosecution nust prove beyond a
reasonabl e doubt.
These four elenents are:
1. That on or about My 3, 2001, on the island of Cahu, an
Order for Protection issued by a Judge of the Fanmily Court
prohi biting the Defendant from engaging in certain conduct
was in effect; and
2. That the Defendant was present at the hearing in which the
Judge of the Family Court issued the Order for Protection or
was personally served with a copy of the Order for
Protection prior to May 3, 2001; and

3. That the Def endant engaged in conduct which was prohibited
by the Order for Protection; and

4, That the Defendant engaged in said conduct intentionally or
knowi ngly.

A person acts intentionally with respect to his conduct when it is
hi s consci ous object to engage in such conduct.*

A person acts intentionally with respect to attendant
circumstances when he is aware of the existence of such circunstances or
bel i eves or hopes that they exist.

A person acts intentionally with respect to a result of his
conduct when it is his conscious object to cause such a result.

A person acts knowi ngly with respect to his conduct when he is
aware that his conduct is of that nature.

A person acts knowingly with respect to attendant circunstances
when he is aware that such circunstances exist.

A person acts knowingly with respect to a result of his conduct
when he is aware that it is practically certain that his conduct wll
cause such a result.

(Footnotes supplied.) Sugihara did not object to this jury
I nstruction at any tinme below -- he did not object when the
famly court settled jury instructions (he in fact agreed to the
instruction),® he did not object when the fam |y court read this

instruction to the jury, and he did not object when the famly

4 This definition, and those that followit, are taken verbatimfrom

HRS § 702-206 (1993).

> Hawai i Rul es of Penal Procedure (HRPP) Rule 30(d) (West 2001)
provides, in relevant part, that “any instructions prepared by the court . . .
shal |l be reduced by the court to witing, and counsel shall be entitled to be
heard thereon.”
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court had finished reading all of its instructions to the jury.?®
ITI. Standards of Review.

A. Plain Error.

Because Sugi hara failed to object to the jury
i nstruction sub judice, he asserts plain error on appeal.

Hawai i Rul es of Penal Procedure (HRPP) Rule 52(b)
(West 2001) provides that, “Plain errors or defects affecting
substantial rights may be noticed although they were not brought
to the attention of the court.” Cbversely, HRPP Rule 52(a) (West
2001) provides that, “Any error, defect, irregularity or variance
whi ch does not affect substantial rights shall be disregarded.”
Specifically, HRPP Rule 30(f) (West 2001) provides, in pertinent
part, that, “No party may assign as error the giving or the
refusal to give, or the nodification of, an instruction,
unl ess the party objects thereto before the jury retires to
consider its verdict, stating distinctly the matter to which the

party objects and the grounds of the objection.” See also State

v. Corpuz, 3 Haw. App. 206, 216, 646 P.2d 976, 983 (1982) (citing
t he predecessor rule to HRPP Rule 30(f) -- “Rule 30(e), HRPP
(1977),” then holding that, “Since the instruction was not

prejudicial to the defendant and the defendant nade no objection,

6 HRPP Rul e 30(f) (West 2001) provides, in relevant part:
“QOpportunity shall be given [the parties] to make . . . objection [to the
court’s jury instructions] out of the hearing of the jury . . . . after the

court has instructed the jury.”
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he cannot now rai se the question on appeal. State v. Onishi, 59

Haw. 384, 581 P.2d 763 (1978); State v. McNulty, 60 Haw. 259, 588

P.2d 438 (1978).").

“The general rule is that a reviewng court will not
consi der issues not raised before the trial court.” Corpuz, 3

Haw. App. at 211, 646 P.2d at 980. “This court’s power to deal
with plain error is one to be exercised sparingly and with
caution because the plain error rule represents a departure from
a presupposition of the adversary system-- that a party mnust

| ook to his or her counsel for protection and bear the cost of

counsel's mstakes.” State v. Kelekolio, 74 Haw. 479, 515, 849

P.2d 58, 74-75 (1993) (citation omtted). “This court will apply
the plain error standard of review to correct errors which
seriously affect the fairness, integrity, or public reputation of
judicial proceedings, to serve the ends of justice, and to

prevent the denial of fundanmental rights.” State v. Vanstory, 91

Hawai i 33, 42, 979 P.2d 1059, 1068 (1999) (brackets, citation
and internal quotation marks omtted).
B. Jury Instructions.

“The standard of review for a trial court’s issuance or refusal of
a jury instruction is whether, when read and consi dered as a whole, the
instructions given are prejudicially insufficient, erroneous,
i nconsi stent, or misleading.” State v. Bal anza, 93 Hawai‘i 279, 283, 1
P.3d 281, 285 (2000) (quotation [(sic)] and internal quotation marks
onmtted). “Erroneous instructions are presunptively harnful and are a
ground for reversal unless it affirmatively appears fromthe record as a
whol e that the error was not prejudicial.” State v. Sua, 92 Hawai‘i 61,
69, 987 P.2d 959, 967 (1999) (quoting State v. Pinero, 70 Haw. 509, 527,
778 P.2d 704, 716 (1989) (quotation [(sic)] omtted)). In other words,
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error is not to be viewed in isolation and considered purely in

the abstract. It must be examined in the light of the entire
proceedi ngs and given the effect which the whole record shows it
to be entitled. In that context, the real question becones

whet her there is a reasonable possibility that error may have
contributed to conviction.
1d. (quoting State v. Heard, 64 Haw. 193, 194, 638 P.2d 307, 308 (1981)
(citations onmtted)).
Jury instructions “to which no objection has been made at tria

will be reviewed only for plain error.” State v. Sawer, 88 Hawai ‘i
325, 330, 966 P.2d 637, 642 (1998) (citing Pinero, 75 Haw. at 291-92,
859 P.2d at 1374). |If the substantial rights of the defendant have been

af fected adversely, the error nay be considered as plain error. See id.

Aganon, 97 Hawai‘i at 302, 36 P.3d at 1272 (original brackets

omtted).
III. Discussion.
A. Aganon.

The rel evant circunmstances confronting the Aganon court
were as foll ows:

After closing argunents, the circuit court instructed the jury on
nmurder in the second degree:

The defendant is charged with the offense of Murder in the Second

Degree. A person commits the offense of Murder in the Second

Degree if she intentionally or know ngly causes the death of

anot her person. There are two material elements of the offense of

Murder in the Second Degree, each of which the prosecution nust

prove beyond a reasonabl e doubt .

These two el enments are[:] (1), that on or about the 21st
day of October, 1997, to and including the 24th day of Qtober,
1997, on the island of QGahu, in the City and County of Honol ul u,
State of Hawaii, [Aganon] caused the death of Karie Canenci a.

And, (2), that [Aganon] did so intentionally or know ngly.

A person acts intentionally with respect to her conduct when
it is her conscious object to engage in such conduct.

A person acts intentionally with respect to attendant
circunstances when she is aware of the existence of such
circunstances or believes or hopes that they exist.

A person acts intentionally with respect to a result of her
conduct when it is her conscious object to cause such a result.

A person acts knowi ngly with respect to her conduct when she
is aware that her conduct is of that nature.

A person acts knowingly with respect to attendant
circunstances when she is aware that such circunstances exist.

A person acts knowingly with respect to a result of her
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conduct when she is aware that it is practically certain that her
conduct will cause such a result.

During jury deliberation, the jury sent the follow ng
conmmuni cation to the judge:
Regardi ng definitions of intentionally and knowingly in the
instructions, three conditions/definitions are present for each
word. Must all three be true, or is agreement with one of the
three sufficient to be so defined?
Wth no objection from Aganon, the judge responded, “Unani nous
agreement with one of the three is sufficient.”
The jury found Aganon guilty as charged.

Aganon, 97 Hawai ‘i at 301-2, 36 P.3d at 1271-72 (brackets and
former ellipsis in the original; footnote omtted).

On appeal and in pertinent part, Aganon contended the
circuit court had plainly erred, because

(1) the jury instructions on second degree nurder were plainly erroneous
i nasmuch as (a) they failed to set out that the el enents are conduct and
result, (b) they inproperly clainmed that state of mnd is a nateria

el enent, (c) they failed torequire the jury to find that the state of

m nd applies to each el ement of the offense, and (d) they all owed the
jury to conclude guilt without finding that Aganon committed each

el enment of the offense with the requisite state of nind; [and] (2) its
response to the jury comrunication was plain error because it all owed
the jury to conclude guilt wthout finding that Aganon committed each

el ement of the offense with the requisite state of mnd[.]

1d. at 300, 36 P.3d at 1270. Taking up Aganon’s point of error
(2) first, the suprene court reasoned and held as foll ows:

Aganon argues that the circuit court failed to properly instruct
the jury that, in order to find her guilty of second degree nurder, it
nmust unanimously find the requisite state of mnd was present with
respect to (1) her conduct, (2) the attendant circunstances, and (3) the
result of her conduct. Instead, the court erred by infornmng the jury
that it need only have “unani nous agreenent with one of the three.”

HRS 8§701-114 (1993) specifies that “no person may be convicted of
an offense unless . . . [t]lhe state of mnd required to establish each
element of the offense’” is proven beyond a reasonabl e doubt. (Enphasis
added.) Simlarly, HRS § 702-204 (1993) provides that “a person is not
guilty of an offense unless the person acted intentionally, know ngly,
reckl essly, or negligently, as the | aw specifies, with respect to each
element of the offense.” (Enphasis added.) |In turn, HRS § 702-205
(1993) identifies the elenents of an offense to be:

such (1) conduct, (2) attendant circunstances, and (3) results of

conduct, as:
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(a) Are specified by the definition of the offense, and
(b) Negative a defense (other than a defense based on the
statute of limtations, |ack of venue, or |ack of
jurisdiction).
(Enphasi s added.) W note that not all offenses, as defined by the
| egi slature, have all three possible elenents. For exanple, we recently
observed that prohibited possession of a firearm in violation of HRS §
134-7(b) (1993 & Supp. 2000), contains only the two el enents of conduct
and attendant circunstances. See State v. Valentine, 93 Hawai‘i 199,
207, 998 P.2d 479, 487 (2000). In any event, the totality of these
various itens — the proscribed conduct, attendant circunstances, and
the specified result of conduct, when specified by the definition of the
of fense, constitute the “elements” of an offense. HRS § 702-205.

Pursuant to HRS § 707-701.5, a person commits the offense of
nmurder in the second degree when the “person intentionally or know ngly
causes the death of another person.” Any voluntary act (e.g., physica
abuse) or om ssion may satisfy the conduct el enent of the offense. The
deat h of another person, as the intentional or know ng result of the
conduct, constitutes the result el enment of the offense.

The circuit court’s response to the jury's comunicati on was
erroneous. The jury, for exanple, could have found that Aganon
possessed the requisite state of mnd with respect to her conduct
(physi cal abuse of Karie), but not with respect to the death that
resulted. See State v. Haanio, 94 Hawai‘ 405, 417, 16 P.3d 246, 258
(2001); State v. Kupau, 76 Hawai‘i 387, 391-92, 879 P.2d 492, 496-97
(1994), overruled on other grounds by Haani o, 94 Hawai‘ at 405, 16 P.3d
at 246. By virtue of the circuit court’s erroneous response to the
jury’'s question, the jury coul d have found Aganon guilty of second
degree nurder, even though it did not find the requisite state of nind
with respect to “each elenment of the offense.” HRS § 702-204. Thus
the court’s error adversely affected Aganon’s substantial rights and, as
such, constituted plain error. Accordingly, we vacate Aganon’s
convi ction and sentence and remand for a new trial consistent with this
opi ni on.

Aganon, 97 Hawai ‘i at 302-3, 36 P.3d at 1272-73 (enphases,
brackets and ellipsis in the original).

The Aganon court did not, however, stop there. It went
on to “exam ne Aganon’s remaining argunents on appeal [,]” in
order to “provide guidance to the circuit court on remand[.]”
ld. at 303, 36 P.3d at 1273.

Wth respect to Aganon’s first two points of error on

appeal, points (1)(a) and (1)(b) quoted above, the suprene court
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prescribed as follows:

As discussed . . . , the two elements of second degree nurder in
this case are “conduct” (Aganon intentionally or know ngly abused Karie)
and “result” (Aganon intended or knew that death would result). In this

case, the circuit court incorrectly listed “conduct” and “result”
together as one elenment. On remand, the el enents of “conduct” and
“result” should be separately listed. Although the circuit court
erroneously listed the requisite state of mnd as a “material elenent,”
contrary to HRS § 702-205, see State v. Klinge, 92 Hawai‘i 577, 584 n.3
994 P.2d 509, 516 n.3 (2000), the error did not adversely affect
Aganon’s substantial rights. The court’s jury instructions were
consonant with the spirit of HRS § 702-204, which prescribes that the
requisite state of nmind applies to each el enent of the offense. Thus,
the jury instructions were substantively, if not technically, correct.

Aganon, 97 Hawai ‘i at 303, 36 P.3d at 1273.

As to Aganon’s third and fourth points of error on
appeal, points (1)(c) and (1)(d) quoted above, the suprene court
reiterated:

Aganon’s third and fourth argunents relate to the circuit court’s
allowing the jury to find Aganon guilty based on only one el enent of the
of fense so long as it was acconpanied by the requisite state of m nd.

G ven the jury’'s communication regarding the necessity of finding the
state of mind with respect to all elenents, we cannot say that the jury
instructions did not adversely affect Aganon. |Indeed, the jury
demonstrated its confusion regarding the proper application of state of
mnd to the elements of the offense. Mreover, the circuit court,

wi t hout objection from counsel, responded to the jury communication in a
way that suggested confusion as to the correct application. Thus, the
court’s jury instructions were plainly erroneous.

1d. at 303-4, 36 P.3d at 1273-74.
B. Sugihara’s Appeal.

Sugi hara raises points of error in his appeal that
mrror the pertinent points Aganon raised in her appeal, along
wi th an additional fourth:

The trial court’s instruction to the jury on the of fense of
Violation of an Order for Protection was plainly erroneous inasnuch as
(1) the instruction inproperly listed the state of mnd as a separate
el ement, (2) the instruction failed to separate the el enents of
“conduct” and “result,” (3) the instruction failed to specify that the
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state of nmind applied to all elenents of the offense, and (4) the
instruction inmproperly included notice as an el enent of the offense.

Opening Brief at 6.

Wth respect to his first point of error, Sugihara
concedes that “listing the state of mnd as a ‘material el enment’
is error, albeit not reversible error.” Opening Brief at 8. See
also OQpening Brief at 14, 16-17. Because this error “did not
adversely affect [Sugi hara s] substantial rights[,]” Aganon, 97
Hawai i at 303, 36 P.3d at 1273, we decline to notice it as plain
error. |d. at 302, 36 P.3d at 1272; Corpuz, 3 Haw. App. at 216,
646 P.2d at 983; HRPP Rules 52(a) & 30(f).

On his second point of error, Sugihara contends the
Aganon court *“held that conbining the ‘conduct’ elenent and the
‘result’ elenent as a single elenent is error.” Opening Brief at
8. But we |look to the Aganon court’s further conclusion, that
“the jury instructions were substantively, if not technically,
correct” in this respect. Aganon, 97 Hawai‘i at 303, 36 P.3d at
1273. And we notice Sugihara’ s concession that “failing to
separate the elenents of ‘conduct’ and ‘result’ mght be viewed
as [a] technical error[.]” Opening Brief at 16. The conbination
of conduct and result in a single elenment does not, in and of
itself, portend prejudice. Aganon, 97 Hawai‘ at 303, 36 P.3d at
1273. Hence, on Sugi hara’ s second point of error, so cabined, we

will not notice plain error. 1d., at 302, 36 P.3d at 1272
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Corpuz, 3 Haw. App. at 216, 646 P.2d at 983; HRPP Rules 52(a) &
30(f).

Sugi hara’s first and second points are nore genui nely
i nplicated in connection with his third point of error because,
clearly, Sugihara keeps his powder dry for this third point:

Pursuant to Aganon, the trial court’s instruction on the elenments
of the offense of Violation of an Order for Protection, should have
listed the conduct elenent and the result elenment[] separately and
required that the state of mnd applied to each el enent. Accordingly,
the instruction should have included the followi ng elenments: (1) On or
about My 3¢, 2001, on the Island of Oahu, the defendant intentionally
or knowi ngly engaged in conduct prohibited by the order for protection
(i.e., “conduct” elenment); and (2) The defendant acted intentionally or
knowi ngly that his conduct would result in a violation of the order for
protection (i.e., “result” elenent); and (3) The defendant acted
knowi ngly that the order [f]or protection issued by a judge in the
fam ly court was in effect (i.e., “attendant circumstances” el enent).

Instead, the trial court utilized the Hawai‘i Standard Jury
Instructions - Crinminal, which were flawed in several respects. First,
the instruction on the elenents of the offense of Violation of an Order
for Protection listed the state of mnd as a separate naterial elenent.
El ement No. 4 of the instruction stated, “That the defendant engaged in
such conduct intentionally or know ngly.”

Second, the instruction erroneously conbined the two el ements of
“conduct” and “result” together as a single elenment under El ement No. 3,
whi ch provided, “That the defendant engaged in conduct which was
prohibited by the order for protection.” The instruction should have
listed “conduct” and “result” as separate el enents.

Third and nost significantly, the instruction failed to specify
that the jury was required to find that the state of mnd appl[ies] to
each el enment of the offense. Elements Nos. 1, 2 and 3 of the
instruction did not include a state of mind requirenent. Moreover,

El ement No. 4 (the separate state of mind elenent) specifically
instructed the jury that the cul pable state of m nd applied only to

El ement No. 3. The error was al so conpounded because, as nentioned
above, Elenment No. 3 set out the “conduct” and “result” el enents as one
el ement; thus, the instruction never specified that the state of mnd
applied to “conduct” and to the “result of conduct.” Such failure
allowed the jury to conclude guilt wi thout finding that Sugihara
committed each elenent of the offense with the requisite state of nind

Al though the first two errors, listing the state of mnd as a
separate elenment and failing to separate the el ements of “conduct” and
“result” mght be viewed as technical errors, the court’s failure to
specify that the state of mind applied to both the “conduct” el enment and
the “result” elenment constituted plain error. See Aganon, [97 Hawai
at 304, 36 P.3d at 1274].

The instructions defining state of mind with respect to the

-11-



FOR PUBLICATION

el ements of the offense neither cured the error of the instruction on
Violation of an Order for Protection nor rendered the instruction
sufficient on the law of Violation of an Order for Protection.

The definitions provided to the jury were sinply definitions. The
definitions failed to instruct as to whether, or how, they are to be
applied. Furthernore, these definitions were given in terns of

“conduct,” attendant circunstances” and “result.” The instruction on
Violation of an Order for Protection did not use the terns “conduct,
“attendant circunstances” or “result.” Rather, the material elenents,

as given by the trial court were (1) the defendant engaged i n conduct
and (2) intentionally or knowingly. G ven the foregoing, there

was no bridging between the application of the definitions of the states

of mind and the Violation of an Order for Protection instruction.
Finally, assuming the jury, without instruction fromthe court,

applied the definitions to the instruction on the el enents of the

of fense of Violation of an Oder for Protection, their application did

not cure the error in the Violation of an Order for Protection

i nstruction because the jury was not provided with an instruction

requiring it to find that the state of mnd has been proven with respect

to both the conduct and result elenment of the offense.

Opening Brief at 15-17, 19-20 (citations to the record omtted;
bol d enphasis in the original).

We di sagree that Sugi hara was prejudiced in any
respect. The prejudice painted by Sugihara is a variety of
trompe 1’0eil comonly induced by the tunnel vision typical of
token formalism In the clear light of combn sense, we can
easily see that in the famly court’s instruction, the “said
conduct” that Sugi hara had to have “engaged in
intentionally or know ngly” was “conduct which was prohibited by
the Order for Protection.” Not only was the requisite state of
m nd thus established with respect to conduct prohibited by the
order for protection, but axiomatically also with respect to
conduct that violated an order for protection then in effect.

Sugi hara cites, Opening Brief at 17, and we
acknow edge, the Aganon court’s statenent that “the court’s jury

-12-



FOR PUBLICATION

instructions were plainly erroneous.” Aganon, 97 Hawai‘i at 304,
36 P.3d at 1274. This statenent was made, however, (1) in
connection wth “Aganon’s third and fourth argunents [that]

relate to the circuit court’s allowng the jury to find Aganon

guilty based on only one elenent of the offense so long as it was
acconpani ed by the requisite state of mnd[,]” 1d. at 303, 36
P.3d at 1273 (enphasis supplied); (2) upon discussion of the
Aganon jury’s express conmuni cation of confusion and the circuit
court’s m sl eadi ng nessage in response, id. at 303-4, 36 P.3d at
1273-74; and (3) after the suprenme court had al ready held that
“the circuit court’s erroneous response to the jury’'s question
adversely affected Aganon’s substantial rights and, as
such, constituted plain error.” 1d. at 303, 36 P.3d at 1273.

W are also mndful of the general rule that “erroneous
instructions are presunptively harnful and are a ground for
reversal unless it affirmatively appears fromthe record as a
whol e that the error was not prejudicial.” 1d. at 302, 36 P.3d
at 1272 (brackets, internal quotation marks and citation
omtted). And we are not aware of any express exception for jury
I nstructions that are “substantively, if not technically,
correct.” 1ld. at 303, 36 P.3d at 1273. But we are confident

that this presunption, if applicable here, was rebutted by the
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| ogi cal connotations that ineluctably flow fromthe plain and
sinpl e | anguage of the jury instruction.

In sum Sugihara s third point of error fails to show
that he was in any w se prejudiced, and hence, we do not
recogni ze plain error in this point of error. [1d., at 302, 36
P.3d at 1272; Corpuz, 3 Haw. App. at 216, 646 P.2d at 983; HRPP
Rul es 52(a) & 30(f).

For his fourth and final point of error, Sugihara
asserts that notice of the order for protection was inproperly
included in the jury instruction as an el enent of the offense.
Because the inclusion added to the el enental burden of proof of
the State, Sugihara could not have been prejudi ced, and we cannot
see plain error in this final respect. Aganon, 97 Hawai‘ at
302, 36 P.3d at 1272; Corpuz, 3 Haw. App. at 216, 646 P.2d at
983; HRPP Rul es 52(a) & 30(f). In any event, Sugihara’s
supporting argunment, that “[t]he separate notice elenment inplied
that the state of mind requirenent [with respect to Sugi hara’s
conduct and the result of his conduct] will be satisfied if the
State sinply proved that Sugi hara was properly served or that he
attended the hearing in which the order was issued[,]” Opening
Brief at 18, is wholly specul ative and, when read in context of

the instruction as a whole, very far-fetched.
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IV. Conclusion.

Al inall, “[t]he [fam|ly] court’s jury instruction
[ was] consonant with the spirit of HRS § 702-204, which
prescribes that the requisite state of mnd applies to each
el enent of the offense. Thus, the jury instruction[ was]
substantively, if not technically, correct[,]” and there was no
prejudice to Sugihara in any respect. Aganon, 97 Hawai‘ at 3083,
36 P.3d at 1273. “Since the instruction was not prejudicial to
[ Sugi hara] and [he] nade no objection, he cannot now raise the
guestion on appeal.” Corpuz, 3 Haw. App. at 216, 646 P.2d at 983
(citations omtted).

In connection with the foregoing plain error analysis,
we note that Sugihara s jury trial took place before the suprene
court issued its Aganon opinion. Sugihara s trial counsel
therefore | acked benefit of the insights of Aganon in making her
objections at trial. At the sane tinme, however, we observe that
t he Aganon court based its reasoning al nost entirely upon
statutes long extant and easily explicable at the tine of
Sugi hara’s trial. Aganon, 97 Hawai‘ at 302-3, 36 P.3d at 1272-
73. At any rate, even if we abstain fromapplying the plain
error doctrine agai nst Sugi hara, he is nonethel ess constrai ned by

an utter lack of prejudice, such that we cannot say there was “a

reasonabl e possibility that error may have contributed to
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conviction.” ld. at 302, 36 P.3d at 1272 (citation and internal
bl ock quote format omtted).
The August 31, 2001 judgnent of the famly court is

af firned.
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